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The Hospital Employee as a Witness  
 

Daniel J. Huff, JD 

Huff, Powell & Bailey, LLC  

 

Perhaps nothing in medicine is a stressful as being a witness in a 

medical malpractice case, especially when your care is at issue.  

As risk managers and counselors for hospitals, preparing hospital 

employees to testify as witnesses is one of our greatest 

challenges.  Managing anxiety, guilt, lack of confidence, over-

confidence and aggression toward the opposing lawyer is 

challenging, but is the key to successful testimony by any health 

care provider.  In the end, it the relationship of trust between the 

witness, the risk manager and the hospital attorney that allows the 

employee to succeed as a witness. 

The Law  

Before January 1, 2013, a hospital employee could be called for 

cross-examination by leading questions in the Plaintiffs case at 

trial without any follow up examination by defense counsel.  

O.C.G.A. § 24-9-81.  That code section was repealed and 

replaced by O.C.G.A. § 24-6-611 which gives the trial court 

judge broad discretion to allow a witness, especially an opposing 

party to be examined by leading questions, but does not prevent 

or limit the asking of additional questions by defense counsel.  A 

reasonable interpretation of O.C.G.A. § 24-6-611 is that it allows 

the hospital‟s counsel to examine its own employee in the 

Plaintiff‟s case after that employee was called for cross-

examination by the Plaintiff.  This is a favorable development for 

defendants and allows us to ask questions of our witnesses in the 

Plaintiff‟s case and not recall them later in the defense case.  This 

was not an option prior to 2013 in most cases.   

What Does the Good Witness Do ? 

A Good Witness Listens to the Question:  When I coached 3
rd

 

and 4
th

 grade basketball there were tryouts and the coaches rated 

the players based on their basketball skills.  What we really 

should have done was give them a listening test, because the best 

listeners did not make the same mistakes and got better during 

the year.  They also were the best teammates.  Witnesses have to 

listen to the question to answer it correctly - it‟s that simple.  But 

listening does not mean strategizing.  One of the biggest mistakes 

a witness can make is trying to “play lawyer” and anticipate the 

next question.  It never works and prevents the witness from 

giving their best testimony.  You can only hurt your answers by 

thinking ahead. 
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A Good Witness Answers the Question…And Explains When Necessary:   One of the hardest 

things to do as a witness when being asked questions by a skilled cross-examiner is to answer the 

question.  Many times witnesses try to explain or set the stage for their answer before answering.  

Naturally, we want to justify the answer before giving it.  Unfortunately, this happens most often 

when the question is really critical.  Practice is the only way to fix this.  Knowing when to 

answer and when to answer and explain can only be achieved by getting asked questions in 

practice sessions.  Answering the question is also less evasive.  Jurors think that witnesses who 

have to explain before answering are dodging the question, a blow to witness credibility.   

A Good Witness Tells the Truth:  This is simple, but it has several components.  Recreating 

some event that a witness cannot truly recall is not telling the truth.  Speculating about something 

without knowledge is not telling the truth.  Making up a reason for doing or not doing something 

that sounds good now, but wasn‟t a factor at the time is not telling the truth.  Credibility is 

everything and jurors pay attention to it more than anything.  Witnesses should be empowered by 

the truth and reminded not to depart from it.   

A Good Witness Wants the Jury to Understand:   Educate to win.  The more a hospital 

employee witness can explain their care, what was going on, their thought process, the tools they 

use at the hospital and their experience taking care of patients, the more the jury will understand.  

Medical decision making is based on knowledge and expertise.  Good witnesses let the jury see 

what went into their decision making.  The greatest enemy of allowing the jury to understand is 

fear of testifying.  Many witnesses view testimony as such a terrible experience they want to get 

it over as quickly as possible.  Quick answers, no teaching and no explaining mean the ordeal 

ends sooner for the witness, but at a cost to winning the case. 

Things to Help the Hospital Employee Witness   

They Need to Know they are Not Alone:  A case is not decided by one witness and the employee 

is not the first or the last employee who has to go through a trial.  It is an ordeal.  It will be hard.  

They will lose sleep.  But like other witnesses who have gone through the process, life goes on 

and the trial eventually becomes a memory.  Perspective is important and hearing from the 

hospital risk manager and defense attorney on this topic is usually reassuring.   

Let Them Be Themselves:   A hospital employee should be themselves when they testify.  This 

means that they should be the kind, compassionate care provider that makes them such a good 

employee.  They should talk to jurors like they talk to family members of patients.  This is 

important to reinforce because it is what the employee does every day and is not rehearsed or a 

transformation into something the witness is not.  Too many witnesses try to become their ideas 

of the “perfect witness”.   Being themselves is being the perfect witness. 

Believe in Them: The best thing you can do for a hospital employee witness is support them by 

believing in them.  Some of the scariest witnesses are the shy, soft spoken employees who can‟t 

help but be critical of themselves and agreeable with things they don‟t agree with.  These 

witnesses need confidence to give their best testimony and we need to reassure them they can.   

Dan Huff is a partner in the law firm of Huff, Powell & Bailey, LLC in Atlanta. He specializes in defending medical 

negligence and other catastrophic injury cases.  Dan has tried more than 80 cases and tries 8-10 medical 

malpractice cases each year. Dan’s firm is a Gold Sponsor of GSHRM.  
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Making Everyday Like the First Day of School 
James L. Ruffin, Ph.D. 

Director of Litigation Services, Hamlin and Burton 
 

My children recently started back to school after the long, lazy days of summer. And, I don't know about 

you, but in my house, the first day of school has a way of putting a little spring back into their step.  

There's excitement to meet new teachers, to see old friends, and to make new ones.  On their faces beam a 

sense of pride and accomplishment for having reached a new plateau, the next grade level.  Now wiser 

and smarter, they confidently look forward to the new year ahead with an eager determination to do their 

best. 

On this particularly hot Texas morning, the kids were sporting new backpacks and trendy outfits.    Their 

shoes were the latest color of neon and their bright socks matched (except for my daughters, but 

apparently that's "in" these days).   Hair had been combed and teeth brushed, breakfast eaten, beds made, 

and there were a few minutes to spare for mom to take their annual "First Day of School" picture.  In fact, 

this may be one of the few days that anything in our house runs quite as smooth.  After all, it was the first 

day of school and everyone was putting their best foot forward.  Between my wife's commands to the kids 

to "smile" and "put your arm around your sister", I was able to offer some advice of my own.     

 "This is your chance to make a fresh start", I remind them, "mind your manners, listen up, don't 

interrupt, always introduce yourself, first impressions are lasting impressions." 

It's the same spiel year after year, but never the less offers truthful advice on behavior. 

Then the thought occurred to me; What if we lived by the same advice we dole out to our kids?  Thus, the 

topic I had been contemplating for this Newsletter suddenly became clear... 

Although we are not children heading back to school, it's our behavior and communication skills, or lack 

thereof, that is currently one of the biggest problems facing the business world today.  The healthcare 

industry is especially prone to these problems, given doctors, nurses, and other healthcare professionals 

are required, by the very essence of their job, to deal with clients one on one.   A breakdown in 

communication is cited in more than 40% of malpractice suits.   

 We all acknowledge the importance of communication and the benefits associated with an ability to read 

another person.  Verbal and non-verbal behavioral clues indicate who is friendly, who is in charge, who 

wants to be left alone, or who is threatening.  However, with the proliferation of advanced technology and 

our high-tech society of smart phones and laptops, texts and email, social media and the like, our ability 

to effectively communicate in person has greatly diminished and it's wreaking havoc in our personal 

relationships and  in the workplace. For example, as a risk manager, one aspect of your job is to 

investigate complaints.  While carrying out this task, it is essential to have good communication skills, not 

only because these skills help with the who, what, when, where, and why of any given claim, but also 

because these interactions serve as a cornerstone to an ongoing relationship that could possibly last for 

years.  Historically, a skilled communicator would be able to subconsciously identify facial expressions 

and emotions, truthfulness, and even deception, in the first few minutes of a conversation.  However, due 

to inactivity and less face time (not to be confused with "Facetime"), these skills are slowly diminishing.  

We chose to text or e-mail in lieu of calling, or walking down the hall to meet in person.  Point being, 

effective communication skills are perishable if not practiced and applied.  

Having specialized in gathering and evaluating information for many years, I have concluded that to be a 

successful communicator in any job setting, you must focus on two things: First, making a positive first 

impression, and, second, always begin with a few minutes of building rapport.   
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 If you make a good first impression and establish rapport, then other techniques, which are designed to 

persuade, will become available to you. 

First Impressions 

It‟s easier to build upon a good first impression than to overcome a 

bad one. There is substantial research regarding the speed and 

accuracy of first impressions.  In a study published in the journal 

Emotion, researchers concluded that first impressions of a 

threatening personality can be made consistently in about 39 

milliseconds of exposure.  Other studies, which focused on the 

accuracy of first impressions, show that first impressions are 

accurate about 67% of the time. 

Good first impressions can be made with proper planning and little 

effort.  Moving from behind your desk to introduce yourself; a 

handshake and a pleasant smile and tone can ease the tension.  

Empathy towards the subject is always helpful.  So as you sit at 

your desk awaiting your next interview or as an attorney standing 

in court awaiting the entry of the jury pool, remember that in just 

39 milliseconds that person is going to make their first impression 

of you and about 67% of the time, they will be correct. 

Rapport 

Establishing rapport is the foundation of a good communication 

model.  Rapport is simply taking a few minutes at the beginning of 

a conversation, finding a commonality, and nurturing that 

commonality prior to beginning the relevant conversation.  The 

more you develop this rapport, the better your information will be.  

This is because rapport has two huge benefits.  

First, rapport allows you to establish a baseline of behavior, absent 

of stress. Without this baseline, you will not be able to identify 

changes in behavior due to stress that you are inducing based on 

the questions you are asking.  Think of a scenario where you are 

walking home from a late night dinner, your car is parked several hundred yards away.  Between you and 

your car, you hear fighting, arguing.  You must pass this argument to get to your car and as you get 

closer, your anxiety builds.  The closer you get, the greater the anxiety.  Prior to reaching the alley, you 

see those involved in the argument walk away.  Your anxiety drops; you feel exhausted.  

 This is the same physiological scenario you have with an interviewee that involves a “hot topic” such as 

a claim or injury.  Begin by building rapport in a stress free environment, and then look for changes in 

behavior as you move closer to specific topics.  Close observation will provide you the best clues to the 

validity of the information. 

Research has established that it is harder to lie to someone that you know or like.  A simple handshake is 

sometimes enough.  In a study for the Incomm Center in Chicago, students placed a quarter in a phone 

booth change receptacle.  During the morning hours, students would watch as people used the phone.  

Once the person finished their call, the student would ask the person if they had seen the quarter they had 

inadvertently left in the change receptacle.  Sixty (60%) of those asked lied and said they hadn‟t seen the 

quarter, although they had taken it!  During the afternoon, the experiment was repeated, except this time, 

the student held out his hand for a handshake, and introduced himself.  With this additional step, the rate 
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of those who lied about having the quarter fell to below 15%, thus showing a simple introduction and 

handshake, which takes a few seconds, improves the quality of interactions. 

Mirroring 

A second benefit to rapport is that while in rapport, you are able to use a technique known as mirroring.  

Mirroring has been around since the 1950‟s and is simply looking at and listening to the person you are 

talking with and mirroring their behaviors.   Behaviors to mirror are both verbal and non-verbal.  Pay 

close attention to verbal responses such as speech pace and tone, and to non-verbal body positions such as 

crossing of the legs, arms, or tapping a finger.  You can mirror each of these movements to create a 

subconscious feeling of trust and friendship. 

There are two things to remember about mirroring: First, the movement being matched doesn‟t have to be 

exact.  They may cross their arms and you may cross your legs.  Movements should be countered in a 

similar way, but not exactly.  Secondly, the counter move should not be immediate; it should be done 

several seconds after.  The movement is done subtly, not to be mocking, but to reinforce the old saying 

that,” imitation is the highest form of flattery”.  

There are huge rewards for building rapport and mirroring behaviors.  Not only will you be able to get 

better information and develop stronger relationships that will survive the hard topics, but you will also 

have an opportunity to plant the theme you would like them to hear. 

In a study conducted at Duke University, 57 participants were used to test convergent and divergent 

thinking based on mirroring.  In the study, half of the students were interviewed while being mirrored by 

the interviewer, the other half were not mirrored.  The theory being tested was to see if one of the social 

functions of mirroring was to influence convergent or divergent thinking.  Following the interviews, the 

students were given 3 separate tests to determine the impact of mirroring.  The results were clear: “Being 

mimicked cues convergent thinking while not being mimicked brings about divergent thinking”.  With 

these findings, it is clear that if you have a theme to sell, the most opportune time to make the sell is while 

in rapport and mirroring is taking place.  This will be when convergent thinking is at its highest. 

So, as I had reminded my kids, recognize the benefits of making a good first impression and building 

rapport.  These simple steps are the building blocks of good communication and for relationships that last 

through the tough times.  And the good news is, this strategy can be practiced right away, no need to wait 

a full school year to start.  By treating each new client and every last patient like that new teacher you 

wanted to impress, everyday can be a fresh start... just as it is on the first day of school! 

 

If you would like additional information regarding effective communication strategies or the references to 

material cited in this article, please contact Dr. Ruffin at jimruffin@hamlinandburton.com. 
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What Does Your Risk Management Department Look Like?  

Jerry West, MPA 

Regulatory Affairs & Accreditation, Houston Healthcare  

 

If you were to ask your fellow staff members what they think of the Risk Management (RM) Department, 

what kind of response(s) would you get?  Do you think the staff will sing high praises or identify you as 

being on the “dark side?”  How do you want staff members to recall your department?  Are you truly a 

support agency who works side-by-side with your staff to look at events as they happen?  Or do they 

think of you as the “shame and blame” department?  You will find out most of our staff see the RM 

department as the keeper of occurrence reports and in turn hold some power over the organization in 

addressing these events.  Over the years the role of the Risk Manager has changed – the question is, have 

you?   

So what do you do to evaluate your services to the organization?  Has your organization conducted a 

“Culture of Patient Safety Survey” or “Employee Engagement Survey” or some similar tool that might 

give you an idea what staff thinks?  Have you drilled down into these survey results to see what 

employees say about the Risk Management program especially the part related to reporting/identifying 

patient events?  Do your fellow co-workers believe reporting an event is related to punitive action or an 

opportunity to improve patient safety?  Over the years the Culture of Patient Safety Survey has identified 

the number one issue hindering patient safety is related to “employees believing reporting an event relates 

to punitive action against them.”  Second, to this outcome is related to “managers/supervisors action or 

lack of action to responding to patient safety problems.”   Does responding to an event mean hierarchy 

and heroically firefighting – a patient is harmed, managers would track the error to an individual and 

place blame.  Not a very good solution.  This type of response has contributed to why event reporting 

either by Remote Data Entry or by some other means still fail the organization in identifying patient 

events.  What percentage of events do you believe is actually reported by your staff?  Several statistics 

reflect Occurrence Reporting represents about 33% of total events occurring within the organization.  So 

what happens to the other 67% not reported?  And, why don‟t staff members want to report events as they 

occur – is it the culture or perception or something else? 

Staff members must allow events to be visible in order to perform root-cause analysis and correct the 

process.  However, reporting an event can be very humbling and in some cases, can place the caregiver in 

a vulnerable place – right in the collective fear of lawsuits.  In addition, the shame and blame culture 

provides no motivation to report errors or safety issues.  If staff is blind to error and its cause, there is 

little hope for improvement.  However, as the Risk Manager, you can change this direction by 

championing the root-cause analysis to pursue true quality, safe care.  The message from RM is accurate 

error reporting can make improvements.  The goal is making every employee be a problem-solver.  When 

the individual closest to the event takes personal responsibility and is given authority to solve problems, 

to include working with others to improve conditions for all, in turn creates an environment of continuous 

improvement and respect.  However, getting to this stage is not easy and doesn‟t happen because you, the 

Risk Manager, flip the switch. Remember, your staff has had years of conditioning in the shame and 

blame environment. You, the Risk Manager, has to lead the way.  There will be some early adapters to 

this way of thinking but the majority of the staff will be slow to see the win-win of this type of culture.  

The most important thing to remember is the patient comes first.  In addition, the message has to be the 

same – improve the process.  We are aware most events occur due to a process error versus human error.  

If the message is consistent and insistent enough, then employees will join the effort.  Each event reported 

allows the organization to improve their processes in order to make the environment a safer place for 

everyone.   

 

http://www.bing.com/images/search?q=free+clip+art+medical+legal+&qpvt=free+clip+art+medical+legal+&FORM=IGRE
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If you haven‟t taken the time recently to gauge what the frontline staff thinks of the Risk Management 

Department, then now is the time to do it.  You might not need 

a fancy survey to give you a peek of what employees are 

saying – you can go directly to them and ask a set of questions 

to determine the culture.  Whatever you do will pay big 

dividends in how your organization is addressing patient 

safety and more importantly, how you as the Risk Manager 

lead this task in ensuring each patient is getting safe, quality 

care.  If your Risk Management department is already leading 

this cause, then great; but remember the hardest part of change 

is sustaining it.  Keep asking the staff what they think, deliver 

the same message, and be the support department needed in 

responding to improving patient safety.      

 

                  

************************ 

The Development of Standards for Emergency 

Medical Care 
David Schulte, JD 

 Bendin, Sumrall, Ladner, LLC  

______________________________________________ 

In 2005, the Georgia legislature adopted O.C.G.A. § 51-1-

29.5, which defined the standard of proof necessary for a 

patient to recover for a medical malpractice claim arising from 

emergency medical services.  After surviving a constitutional 

challenge in Gliemmo v. Cousineau, 287 Ga. 7 (2010), recent 

cases have provided significant clarification on the scope of 

the heightened standard‟s application.   Georgia courts have 

primarily addressed the scope of “emergency medical 

treatment,” and the level of treatment necessary to satisfy the 

standard of “gross negligence.”  The primary focus of the 

statute, O.C.G.A. § 51-1-29.5(c), provides: 

“In an action involving a health care liability claim arising out 

of the provision of emergency medical care in a hospital 

emergency department or obstetricial unit or in a surgical suite 

immediately following the evaluation or treatment of a patient 

in a hospital emergency department, no physician or health 

care provider shall be held liable unless it is proven by clear 

  
From Albert Einstein:  
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and convincing evidence that the physician or health care 

provider‟s actions showed gross negligence.” 

In enacting the statute, the Georgia legislature 

acknowledged the difficulty faced by emergency care 

providers.  That is, quick decisions are often required with 

less than optimal information.  The statute provides an 

extra layer of protection for these situations, above that of 

the majority of practitioners, to allow emergency 

physicians to make decisions under a reduced threat of 

legal recourse hanging in the balance of every bad 

outcome. 

Two recent, cases, Dailey v. Abdul Samed, 319 Ga. App. 

380 (November 28, 2012), and Bonds v. Nesbitt, 2013 Ga. 

App. LEXIS 624 (July 12, 2013), sought to provide clarity 

on the boundaries of “emergency medical treatment” for 

purposes of O.C.G.A. § 51-1-29.5(c). 

Dailey, which is presently before the Georgia Supreme 

Court on appeal, concerned a patient who sought 

emergency treatment for an injured finger.  After 

evaluation, the emergency department physician ordered 

an immediate referral to a hand surgeon for an emergency 

evaluation.  However, there was a delay in arranging for 

transfer to another hospital, and it was nearly nine hours 

before he was transported and seen by a surgeon.  After the 

patient underwent a partial amputation of his finger, he 

filed a medical malpractice action against the emergency 

department physician and her staff, citing the costly time 

delay. 

The defendants moved for summary judgment on the basis 

that O.C.G.A. § 51-1-29.5(c) applied under the 

circumstances, and that the plaintiff did not provide clear 

and convincing evidence that the physician‟s actions were 

grossly negligent.  The trial court granted summary 

judgment and the plaintiffs appealed.  

On appeal, however, the plaintiffs argued that the evidence 

presented factual questions as to whether the statute even 

applied.  OCGA 51-1-29.5(a)(5) defines emergency medical care as “bona fide emergency services 

provided after the onset of a medical or traumatic condition manifesting itself by acute symptoms of 

sufficient severity, including severe pain, such that the absence of immediate medical attention could 

reasonably be expected to result in placing the patient‟s health in serious jeopardy, serious impairment to 

bodily functions, or serious dysfunction of any bodily organ or part.   
 

The term does not include medical care or treatment that occurs after the patient is stabilized and is 

capable of receiving medical treatment as a nonemergency patient or care that is unrelated to the original 

medical emergency.” The Court of Appeals noted that O.C.G.A. § 51-1-29.5 covered only the provision 

of emergency medical care, while the plaintiffs‟ lawsuit concerned the lack of emergent care provided.   

 

 From The President:  
 

Thank you for allowing me to serve as your 

President of GSHRM.  One of my most 

important goals is to increase membership 

within our organization.  Today, with so 

many unknowns such as the economy or 

how our new healthcare plan affects us 

personally and professionally, we do know 

the value of GSHRM.   

GSHRM allows for limitless networking 

opportunities, sharing of information and 

knowledge among colleagues and an 

unmatched educational value.  

Please let your coworkers, colleagues, 

vendors, corporate employees, friends and 

healthcare partners know about GSHRM 

and the value you get with your 

membership.  We should think outside of the 

“hospital” box and invite other risk 

management personnel such as those 

working in surgical outpatient centers, 

home health companies and skilled nursing 

care facilities.  We are very fortunate to 

have such a diverse group of members. 

I hope that everyone has a wonderful 

Thanksgiving and holiday season. 
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 The Court held that “the mere fact that [the patient] remained in the emergency department while 

Defendants allegedly delayed in providing [the patient] the requisite care does not automatically invoke 

application of O.C.G.A. § 51-1-29.5(c).”  Dailey, 319 Ga. App. at 386.  Instead, though the patient 

presented with an emergency condition, a question of fact remained as to whether the delay in necessary 

treatment constituted “emergency medical care” under O.C.G.A. § 51-1-29.5(c).  In reversing the Trial 

Court‟s summary judgment order, the Court of Appeals acknowledged that the level of care, or lack 

thereof, is a consideration in whether the statute applies even where a patient is in the emergency 

department with an emergency condition. 

A concurring opinion, however, found that while a jury question remained as to whether the physician‟s 

actions amounted to gross negligence, there was no question that the physician provided emergency care.  

The opinion noted that the plain language of O.C.G.A. § 51-1-29.5(a), in defining emergency medical 

care, stated that the intent was “that services provided by the defendants were to be deemed „emergency 

medical care‟ until such time that [the patient] was stabilized, and the absence of such services would not 

place his health, or the proper functioning of his hand, in serious jeopardy.”  Dailey, 319 Ga. App. at 387.  

Furthermore, the defendants‟ efforts to find a hand surgeon for the purposes of allowing the patient to 

undergo emergency surgery would constitute emergency treatment.  However, the concurring opinion 

believed that a question of fact existed, not whether the physician provided emergency treatment, but 

instead regarding whether the defendants‟ actions constituted gross negligence.  Id. at 388-389. 

The same issue was addressed recently in Bonds v. Nesbitt, 2013 Ga. App. LEXIS 624 (July 12, 2013).  

There, a patient arrived at the emergency room at 7:30 p.m. complaining of abdominal pain, nausea, and 

dizziness.  Within 15 minutes he was evaluated by a physician, who ordered IV fluids, pain medication, 

blood tests, an EKG and a CT scan for the patient‟s abdomen.  By 10:30 p.m., the physician reached a 

diagnosis of intra-abdominal issues, including the possibility of pancreatitis, cholecystitis, cholelithiasis, 

gastritis, and peptic ulcer disease.  The patient was admitted to the floor with a diagnosis of renal failure 

and hypertension, though it was noted at 11:30 p.m. that his condition was improved and he was stable.  

He was not admitted to a room until 2:00 a.m., however, and in the meantime became agitated and 

entangled himself in the wires from the machines.  Shortly thereafter, he went into respiratory and cardiac 

arrest and passed away at 4:00 a.m. 

A suit was filed against the emergency department physician, who moved for summary judgment under 

the heightened protections of O.C.G.A. § 51-1-29.5(c).  The Trial Court granted partial summary 

judgment, ruling that O.C.G.A. § 51-1-29.5(c) applied.  On appeal, plaintiffs argued that the cause of 

action did not arise out of the provision of emergency services, and that O.C.G.A. § 51-1-29.5(c) 

therefore did not apply. 

The Court of Appeals noted that the statute excludes from the definition of „emergency medical care,” 

“medical care or treatment that occurs after the patient is stabilized and is capable of receiving medical 

treatment as a non-emergency patient.”  The issue to be considered in determining whether treatment is 

“emergency medical care” is not whether the nature of the treatment represents emergency medical care, 

but is instead whether the patient‟s condition warrants emergency medical care.  The Court therefore held 

that the condition of the patient, not the opinion of the physician, controls the determination of whether 

patient‟s condition has stabilized, and thus, whether treatment is “emergency medical care.”  Bonds, 2013 

Ga. App. LEXIS 624 at *8-9. 

The Court of Appeals therefore reversed the portion of the summary judgment in as much as a jury was 

necessary to decide whether the patient had at some point “stabilized and was capable of receiving 

medical treatment as a nonemergency patient within the meaning of O.C.G.A. § 51-1-29.5.”  Bonds, 2013 

Ga. App. LEXIS 624 at *10.  If the patient‟s condition had stabilized, then he was no longer receiving 

emergency medical care and the physician could not seek added protection under the statute. 



 Page 11 

 

The rulings of Dailey and Bonds illustrate the fine line that exists between emergency medical care, or 

lack thereof, and care provided after the patient‟s condition has stabilized.  The distinction made in Bonds 

demonstrates that it is not the care provided, but is instead the care required that is at issue.  While the 

ruling in Bonds would seem to further protect those physicians who provide inadequate care in times of 

actual medical emergency, it is important to note that O.C.G.A. § 51-1-29.5(c) does not procedurally bar 

claims.  The heightened standards provided in the statute still allow recovery where gross negligence can 

be shown.  

Recent case law has addressed those situations where gross negligence may be shown, as well as the 

evidentiary burden, the “clear and convincing evidence” standard, required to show it.  In, Johnson v. 

Omondi, 318 Ga. App. 787 (November 27, 2012), which is presently under appeal at the Georgia 

Supreme Court, the Court of Appeals addressed the level of care required by a physician to surpass gross 

negligence.  There, a child was taken to the emergency department with chest pain.  The physician 

ordered a chest X-ray and an EKG.  The physician stated that he reviewed the triage nurse‟s record and 

findings, inquired about past medical history and family history, and was aware of a recent knee surgery.  

Records indicate that a physical exam was conducted, as well as exams of multiple systems, including 

pulmonary, cardiovascular, abdomen and flank, neurologic, dermatologic, lymphatic and vascular, 

psychiatric and mental status and musculoskeletal conditions.  The results of the X-rays and EKG were 

normal, and the physician stated that the EKG was not suggestive of pulmonary embolism.  Instead, the 

physician diagnosed the patient with pleurisy, prescribed medication, and discharged him.  He was given 

verbal instructions to return to the hospital if symptoms persisted.  Two weeks later, the child again 

complained of chest pain and shortness of breath and was taken by ambulance to the hospital.  He died 

shortly thereafter from a bilateral pulmonary embolism. 

At issue was the level of care provided by the emergency department physician.  The family of the child, 

as well as two experts, contended that the history taken by the physician, the physical exam conducted, 

and the interpretations of the X-ray and the EKG were deviations of the standard of care.  The Trial Court 

granted summary judgment based on a failure to provide evidence of gross negligence as required by 

O.C.G.A. § 51-1-29.5(c).  The family appealed to the Court of Appeals, who affirmed the lower court‟s 

ruling. 

The Court of Appeals noted that the family could not show facts sufficient to overcome the heightened 

evidentiary standard of clear and convincing evidence in achieving the standard of gross negligence, to 

which the physician was bound.  

The Court defined gross negligence as, “the absence of even slight diligence, and slight diligence is 

defined as that degree of care which every man of common sense, however inattentive he may be, 

exercises under the same or similar circumstances.  In other words, gross negligence has been defined as 

equivalent to the failure to exercise even a slight degree of care, or lack of diligence that even careless 

men are accustomed to exercise.”  Id. at 790-791. 

Furthermore, the Court defined “clear and convincing evidence” as “an intermediate standard or proof, 

greater than the preponderance of the evidence, but less than beyond a reasonable doubt.”  Id. at 791. “It 

requires a greater quantum and a high quality of proof in plaintiff‟s favor and is substantially higher than 

that generally applicable to civil actions.”  Id. 

Therefore, the majority opinion established a duty of the family to show by clear and convincing evidence 

that the physician did not exercise even slight care.  In acknowledging the time spent, evaluations  
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performed, testing and analysis that the physician performed, the Court held that the family could not 

meet this burden, and that summary judgment was properly granted. The Court noted that only one case 

was factually applicable to the present circumstances, Pottinger v. Smith, 293 Ga. App. 626 (2008).   

There, a claim against an emergency department physician was dismissed as not meeting the standard of 

O.C.G.A. § 51-1-29.5(c), after the physician improperly read an X-ray report of a patient‟s severely 

fractured leg.  The Court of Appeals in that case ruled that “there [was] no evidence, and certainly no 

clear and convincing evidence, by which a jury could reasonably conclude that the [physician] failed to 

exercise even slight care and was therefore grossly negligent.”  Pottinger, 293 Ga. App at 629.  The Court 

of Appeals in Johnson held the present circumstances analogous to Pottinger, and in doing so affirmed the 

lower court‟s ruling.  Specifically, the Court noted that “the [Plaintiffs] and the dissent both focus on what 

[the physician] did wrong, rather than on what he did right, and whether he provided a slight degree of 

care, which he certainly did in this case.”  Johnson, 318 Ga. App at 793.  Furthermore, any allegations of 

gross negligence “fall far short of providing evidence that is substantially higher than a preponderance of 

the evidence,” and therefore fails to reach the level of clear and convincing proof.  Id. at 794. 

The dissent, however, believed the degree of care provided by the physician to be a question for the jury.  

Id.  The dissent cited significant areas in which Plaintiffs alleged that insufficient care was provided, 

noting that the statute was not intended to be a complete bar of claims in emergency settings.  Id. at 795-

796.  Furthermore, the dissent held that “the suggestion that immunity applies as long as some care is 

provided is patently incorrect,” as “one may fail to exercise the whole degree of slight diligence, and still 

be in the exercise of some care.  Where this condition exists, gross negligence is present.”  Id. at 799.  The 

dissent therefore believed that there was a jury question as to the level of care provided by the physician, 

as “a physician‟s duty to comply with the standard of care is not entirely eliminated simply because 

treatment is rendered in an emergency room.”  Id. at 801-802. 

The few decisions published regarding O.C.G.A. § 51-1-29.5 show the continued conflict regarding the 

scope of both “emergency medical care” and “gross negligence.”  However, they do agree that the 

physician‟s mere presence in an emergency department is not the deciding factor on the application of the 

statute.  Furthermore, both the condition of the patient and the actions (or inaction) of the physician will 

be considered, as O.C.G.A. § 51-1-29.5 is not a complete bar to recovery.  However, upcoming decisions 

from the Georgia Supreme Court and future case law will be helpful to clarify the discrepancies currently 

in place. 
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